INTRODUCTION
Climate change governance can be depicted as a growing set of symmetric or asymmetric concentric circles of governance, where even actions that are seen as ostensibly independent are either rooted in, or develop in reaction to, the core governance framework. At the core of this governance framework is the United Nations Framework Convention on Climate Change (UNFCCC), 1 its Kyoto Protocol 2 and the numerous decisions of the UNFCCC Conference of the Parties that have thus far been taken in 12 rounds of negotiation. At the periphery are a number of complementary and sometimes possibly diversionary activities. These include global governance initiatives in terms of creating usable science for policy makers through the Intergovernmental Panel on Climate Change (IPCC), a global community of local governance initiatives with respect to climate change through, for instance, the International Coalition for Local Environmental Initiatives, and a global community of non-State actors coalescing in their different interest groups. A recent circle of influence is the growing convergence between legal scholars and lawyers who are operating at a number of fronts at once to push respect for the no-harm principle. They operate simultaneously through the publications of academic papers, detailed reports that support litigation and are engaging in public interest litigation at national and international level.
This recent surge of legal initiatives, being taken outside the framework of the UNFCCC, make it a highly interesting and topical subject for further discussion. This article reviews the academic literature and some court cases relating to climate change that are taking place worldwide. Following this assessment, this article briefly covers some other current and potential climate change related areas of litigation.
THREE PHASES OF LEGAL LITERATURE ON CLIMATE PRINCIPLES
The no-harm principle is a respected principle in international law, although it has had a somewhat chequered history. 3 In the environmental field, it acquired legitimacy by being adopted within Article 21 of the Stockholm Declaration of the UN Conference on the Human Environment in 1972, 4 and, subsequently, as Principle 2 of the Rio Declaration on the Environment and Development. 5 It is repeated in the Preamble of the UNFCCC.
Over the last 15 years, one may argue that three concurrent trends in the climate change literature have developed, although each trend began partially in response to the implications of its predecessors.
The first trend, which dates back to 1988, is the adoption of the fuzzy definition of 'responsibility'. With the political recognition of the climate change problem in 1988, a number of political declarations on climate change were adopted that focused on the common but differentiated responsibilities of countries for emitting greenhouse gas (GHG) emissions. 6 When I was conducting research for my Ph.D. thesis at this time, it was almost as if there was a tacit acceptance that the problem was a serious global commons problem . All countries were responsible for causing the problem and the initial political declarations and statements phrased this in a 'neutral factual statement', rather than with the intention of blaming specific countries. 7 Thus, for example, the first report of the IPCC specified that: 'Industrialized countries and developing countries have a common responsibility in dealing with problems arising from climate change'. It goes on to state in neutral language that: a major part of the emissions affecting the atmosphere at present originates in industrialized countries, where the scope for change is the greatest. Industrialized countries should adopt domestic measures to limit climate change by adapting their own economies in line with future agreements to limit emissions. 8 Climate change was not seen as a case of transboundary harm for which those responsible for the emissions were asked to reduce their emissions and compensate others for the harm caused. 9 In 1998, I argued that the responsibility concept had metamorphosed into a leadership concept presenting the developed world as leader and not as polluter. While the developing countries were focusing on the no-harm principle and the right to develop, the developed countries were focusing on finding ways to define the climate change issue in terms of the leadership paradigm rather than the pollution paradigm.
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While the framing of the problem as a global commons problem continued, the costs that effective leadership would pose on developed countries (in terms of taking unilateral measures in the domestic contexts, which would negatively affect the competitiveness of domestic industry) led to the rise of the cost-effectiveness principle and the elaboration of market mechanisms. The cost-effectiveness principle is defined in the UNFCCC as follows:
The Parties should take precautionary measures to anticipate, prevent or minimize the causes of climate change and mitigate its adverse effects. Where there are threats of serious or irreversible damage, lack of full scientific certainty should not be used as a reason for postponing such measures, taking into account that policies and measures to deal with climate change should be cost-effective so as to ensure global benefits at the lowest possible cost.
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Articles began focusing on how Joint Implementation, the Clean Development Mechanism and emissions trading under the Kyoto Protocol should be elaborated and how these mechanisms could be made most cost-effective and legally sound. By 1997, the political economy and legal literature were focusing on the use of market mechanisms in the international arena. The legal literature in this period focused on how market mechanisms could be developed to promote the costeffectiveness principle. This trend continues today.
By 2000, there was a realization among some scholars that a cost-effective leadership process was unlikely to address the major impacts of climate change on developing countries (or the developed countries for that matter), and that autonomous adaptation and residual impacts were being taken for granted in the literature. The leadership paradigm was proving ineffective in the short term. This led to an increased focus on studying equity 12 and liability.
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If we look at the recent literature, there appears to be a rise in possible arguments for a potential case before the International Court of Justice (ICJ). It has been argued that the ICJ will not be inclined to intervene in an on-going negotiation process at the international level, unless it can be demonstrated that at least some parties are not negotiating in good faith. was discussed because, as noted by the Committee on Science, '. . . an April 10, 1998 legal opinion on CO 2 issued by then EPA General Counsel Jonathan Z Cannon, 22 has triggered concern about possible "backdoor" implementation of the Protocol'. 23 Cannon had argued that CO 2 could be seen as an air pollutant under the CAA. The only issue was whether it was a threat to human health, welfare or the environment and, hence, whether the EPA had authority to regulate it. At the House of Representatives' hearing, some legal experts argued that CO 2 could be seen as a pollutant since it meets the definition of air pollutant under the CAA (Section 302(g)), 24 since Section 103(g) 25 recognizes CO 2 emissions from stationary sources as a pollutant. Others argued that CO 2 could not be regulated under the CAA because it would have consequences on the economy; Congress never explicitly gave such authority to the EPA; and there was a history during which Congress had regularly resisted imposing any restrictions on GHGs.
A couple of years later in 2003, Massachusetts, Connecticut and Maine initiated litigation against the US EPA. The petitioners submitted that CO 2 is a pollutant and should be listed under Section 108 of the CAA. In making this argument, the petitioners cited previous statements of the EPA in which it had seen the gas as a pollutant, and further submitted that the potential impacts of climate change could be substantial on the three petitioner States. 26 This case set a precedent since it was the first time that a US State was suing the federal government on global warming. Subsequently, this case was withdrawn for strategic reasons and the plaintiffs decided to challenge on a different case.
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This other case was about whether the EPA had authority to regulate emissions from new motor vehicles. On 20 October 1999, the International Center for Technology Assessment and 19 other environmental groups requested the EPA to regulate emissions from new motor vehicles, as it was its duty to do so under Section 202(a)(1) of the CAA. 28 The petition was based on the argument that motor vehicles emit a pollutant that contributes to air pollution and could put human health at risk. Although the petition was made during the Clinton Administration, the decision was ultimately taken under the Bush Administration. The new EPA General Counsel issued a memorandum in 2003 stating that the CAA does not give any authority to the EPA to regulate GHGs in order to address the global impacts. The memorandum made the point that all mention of GHGs under the CAA was only geared to greater research and understanding and not at regulating GHGs, and that the CAA is based essentially on the concept of ambient air quality standards and is thus not suited to deal with global warming. 29 In October 2003, the DC circuit consolidated all petitions into one case involving the Attorneys General from 12 States, three cities (including New York City), one island group (American Samoa) and several environmental non-governmental organizations (NGOs) that had challenged the EPA for failing to regulate GHGs. The petitioners in this case argued that the EPA's decision that it does not have the authority to regulate GHGs from new motor vehicles contravened Sections 202(1)(1), 302(g) and 302(h) of the CAA. However, in July 2005, the US Court of Appeals for the District of Columbia Circuit dismissed this case. 30 Some of the States and one city filed a Rehearing Petition; however, in December 2005, this case was also dismissed. 31 In June 2006, the US Supreme Court agreed to rehear the case, in response to a Writ of Certiorari, and as this article is going to press the case will be heard by the US Supreme Court.
The question that remains is whether federal law preempts State controls over GHGs with respect to mobile sources. However, it is argued that nothing prevents States from taking measures with respect to GHGs from stationary sources. In July 2004, a civil law suit was filed by eight US States, 36 New York City and several NGOs against five US power companies 37 that own 175 power plants. The suits were filed on the grounds that the 652 Mt of GHGs emitted annually by these companies amount to a public nuisance. 38 The case aimed to both protect State-owned property as well as the property of its citizens and residents ( parens patriae ). A separate private nuisance case was also filed by three non-State actors in the same court.
39 Several motions were filed by the defence, and the case was dismissed by the US District Court for the Southern District of New York on the grounds that the proceedings were barred by the political question doctrine. 40 The plaintiffs argued in their appeal that although the lower court did not rule on standing, the plaintiffs had parens patriae 41 standing and could thus represent their own citizens in a public nuisance and that this protective interest is independent of the interests of private parties. They further argued that they must be able to 'vindicate a quasi-sovereign 42 interest in the health and well-being of their residents', and that the alleged injury would affect a sufficiently substantial part of their populations. They argued that the emissions from the defendants would lead to recognizable injuries, which were sufficiently imminent, and that the alleged emissions of the defendant were sufficient to establish standing. They also stated that reductions of these emissions would reduce injury and argued that they had the right to a federal judicial remedy in situations where other States and their residents cause harm to them. Finally, they argued that since the US Federal Government had no regulatory programme to regulate CO 2 , common law remedies must be available.
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The critical legal question was whether the plaintiffs had standing. Given that climate change may lead to injury to all peoples, and is possibly caused by actors all over the world, a second key question was whether causation could be proved. In his article on the subject, Mank argues that, under the US Administrative Procedure Act, 44 any individual who has been subject to injury, and has consequently suffered damage, has standing under the CAA. 
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STATE RESPONSIBILITY FOR EXPORT CREDITS
Export credits have for a long time been controversial. These credits are provided to private companies to subsidize their exports and make them competitive in the international market. In the last decade, annual Organization for Economic Cooperation and Development export credit guarantees facilitated US$17 billion of annual investments in fossil energy, which supported a total transfer of US$200 billion, while only US$0.8 billion was used to promote renewables. 47 However, although they have been often criticized in NGO literature, it is only recently that they have become subject to litigation with respect to climate change. Curiously, we are witnessing two cases -one in a country that has not ratified the Kyoto Protocol and one in a country that has ratified the Protocol. 2005) , not yet published. 41 The parens patriae principle implies the right of States to assess the needs of its people and to represent their interests in public nuisance cases. 42 Since the parties are not sovereign entities, they can only claim quasi-sovereign status with respect to protecting the interests of those living within their States. In the US case, NGOs (Friends of the Earth, and Greenpeace) and the City of Boulder, Colorado initiated legal action in August 2002 against the US Export-Import Bank and the Overseas Private Investment Corporation (OPIC). They submit that a sum of US$32 billion has been made available by these two US government agencies over a decade to companies to help them finance and insure oil fields, pipelines and coal-fired plants in developing countries without assessing the impacts on the environment including global warming. 48 On 23 August 2005, a federal judge in California ruled that the plaintiffs had legal standing in the lawsuit in order to challenge the federal government's role in taking action on climate change. It also concluded that OPIC's statute does not preclude judicial review and that the environmental procedures in OPIC's statute do not replace the National Environmental Protection Act. 49 The case has since been heard in the US District Court for the Northern District of California and a decision is pending.
In Germany, NGOs (Germanwatch and Bund für Umwelt und Naturschutz Deutschland) initiated legal action against government agencies (the Federal Republic of Germany represented by Federal Ministry of Economics and Labour) that provided export credits to Euler Hermes AG on the grounds that such credits have led to increased GHG emissions elsewhere in the world. The NGOs called for disclosure of information about such projects since 1997. In the first week of February 2006, the parties agreed to settle the case on the basis of a court order stating that government agencies must make information available with respect to projects with a value of more than 15 million euros, which have lasted more than 2 years and have been supported through export credits (in this case since 2003). Although the court specified that this was a settlement and not intended to create a legal precedent, the settlement was based on the interpretation that the new German Access to Environmental Information Act 2004 (as transposition of the new EC Directive 2003/4/EC) 50 is applicable and that the information requested regarding climate impacts of export credit guarantees is 'environmental information' for the purpose of the law. The order also stresses that no exceptions as foreseen by the EC Directive and the German law apply.
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GREENHOUSE GASES COULD HAVE 'SIGNIFICANT ENVIRONMENTAL EFFECTS'
At the other end of the globe, similar debates are taking place. In an Australian case, the Australian Conservation Foundation, WWF Australia, Environment Victoria and the Climate Action Network Australia have argued that a minister did not have the authority to prevent a planning body from examining the GHG emissions from a mine expansion project before it decided to approve the decision. 52 The Victoria Civil and Administrative Tribunal ordered in favour of the plaintiffs. Although this was an administrative law question that focused more on the power granted in legislation, the tribunal noted that:
Many would accept that, in present circumstances, the use of energy that results in the generation of some GHGs is in the present interests of Victorians; but at what costs to the future interest of Victorians? Further the generation of GHGs from a brown coal power station clearly has the potential to give rise to 'significant' environmental effects. 53 Another recent Australian case refers to the damage potentially caused to the Great Barrier Reef by climate change. In July 2005, the Wildlife Preservation Society of Queensland -Prosperine/Whitsunday Branch instituted legal proceedings against the Australian Government for not taking into account the potential impacts of global warming on a highly sensitive ecosystem -the Great Barrier Reef and the Wet Tropics of Queensland World Heritage Sites. 54 However, the minister argued that he had taken the impacts of climate change into account but did not think that the mines could have a significant impact on the Reef. The discussion then took a technical turn to discuss what was a significant impact. The application was dismissed in June 2006 on the grounds that the cause-effect relationship was weak. 55 In a separate report it is argued that the coral reefs in Australia are seen as world heritage and the non-ratification of the Kyoto Protocol is seen as amounting to a violation of the World Heritage Convention.
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LEGAL ACTION IN DEVELOPING COUNTRIES
Interestingly, there is also climate change related litigation ongoing in developing countries that have ratified the Kyoto Protocol, such as Nigeria. In June 2005, various Niger River delta communities began legal proceedings against the oil companies working in the delta area (including Shell Petroleum Development Company of Nigeria Ltd, Total/Fina/Elf Ltd, Nigeria Agip Oil Company Ltd, Chevron/Texaco Nigeria Ltd, Mobil Producing Nigeria Unlimited, and Nigerian National Petroleum Corporation) and the Nigerian Attorney-General, requesting them to stop flaring gas as such activities lead to the emission of over 70 million tonnes of CO 2 annually. They stated that these activities constituted a violation of the fundamental right to life and dignity of human beings under the Constitution of Nigeria 1999 57 (Articles 33(1) and 34(1)); are a violation of the right to live in dignity and enjoy the best attainable state of physical and mental health; and are a violation of the right to a satisfactory environment favourable to their development (under Articles 4, 16 and 24 of the African Charter of Human and Peoples' Rights Act). 58 They further argued that provisions of the Nigerian Environmental Impact Assessment Act 59 were contravened since no environmental impact assessment was carried out as required. 60 Since then, the original case was withdrawn for strategic reasons and separate cases were filed in different Nigerian States where the gas flaring is taking place. In one of these cases, the Nigerian Federal High Court has ruled in favour of the plaintiffs and ordered that the gas flaring must be halted. 61 Shell Nigeria has appealed the decision and, subsequently, a contempt of court proceeding against Shell and the Nigerian National Petroleum Corporation has been filed as the flaring has continued despite the court order. 62 Relying on the language in Article 6 of the UNFCCC on education, training and public awareness, a court case was also initiated against the Government of Argentina in the aftermath of the Santa Fe floods in 2003. Citizens used Article 6 of the convention and the Argentine right to information to show that protective measures for citizens was not undertaken. Article 6 of the convention calls on all nations to promote education, training and public awareness in the area of climate change and its effects. 63 While there have been no direct cases focusing on climate change in India, local air pollution has led to environmental litigation before the Supreme Court of India with respect to the emissions of buses and cars.
The courts called for a fuel switch in public transport in New Delhi (with spill-over effects around the capital) and the phasing out of older commercial vehicles 64 and the introduction of specific standards for cars. In the latter case, all cars in the National Capital Region of New Delhi can now only be registered if they conform to the Euro II emission standard, which was the standard applicable at the time in the EU. By potentially affecting 15% of the total new cars in India, this will likely have a major impact on the industry. Given that India has always had a very active environmental community and that public interest litigation and judicial activism are common in India, it is not so very far-fetched to imagine that climate litigation may reach the Indian courts in the future.
INTER-AMERICAN COMMISSION OF HUMAN RIGHTS
Internationally, a case has been initiated by the Inuit Circumpolar Conference in the Inter-American Court of Human Rights. The case was filed by Sheila Watt-Cloutier on behalf of 62 named petitioners representing Inuit peoples in the USA and Canada. It cites moderate case GHG emission scenarios and their potential impacts on the Arctic, and claims that these impacts will disrupt and possibly destroy the culture and economy of Inuit peoples. They argue that as the USA is the largest contributor of GHG emissions in the world and as it has been unwilling to participate in the Kyoto Protocol, it has allegedly violated its environmental law obligations in terms of not causing harm to other countries and peoples and has violated the human rights of the Inuit people, both under national and international law. The petitioners based their case as a violation of human rights under the American Declaration of the Rights and Duties of Man. 65 The petition requests the court to visit the Inuit people to witness the harm that they have endured, to investigate the claims in the petition, and to report on the facts and the applicable law. It requests the court to recommend that the USA adopt measures to reduce its GHG emissions, incorporate an assessment of the impacts on the Arctic before approving government actions, develop a plan to protect the culture and biodiversity of the Inuit, help them adapt to the potential unavoidable impacts and provide other appropriate relief.
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LISTING MONUMENTS AND SPECIES AS ENDANGERED
Meanwhile, Nepal, Belize and Peru have petitioned the United Nations Educational, Scientific and Cultural Organization (UNESCO) to list specific domestic sites (namely Everest National Park, Belize Barrier Reef and Huarascan National Park respectively) in the List of World Heritage in Danger under the Convention on World Heritage. 67 It is anticipated that this will strengthen any future case initiated to protect these vulnerable sites at the international level. 68 It is not only in international contexts, but also in domestic contexts, that such requests are being made. There are reports that species (including coral species and the polar bear) whose existence is being endangered by climate change are in the process of being put on formal lists in the USA. Sometimes the initiatives are taken by authorities, while at other times they require petitions to the appropriate authorities. Although these international and national actions to list species and locations as endangered are not, strictly speaking, litigation, they are seen by legal activists as a first critical step towards creating the basis for future litigation. While in domestic contexts, such listing might impose legal requirements on actors to not endanger the lives of listed species, at the international level, such an obligation is of a much weaker order.
(POTENTIAL) LEGAL ACTIONS
The following table sums up the types of legal actions that are taking place currently.
A number of options are still being considered in the literature, as has been indicated throughout this article, and these may potentially mature into litigation in the future. These are presented in table 2. 
COORDINATED AND ORCHESTRATED OR AD HOC ACTIONS
There is a growing civil society community that has begun to collaborate to identify the potential for domestic and international litigation as a way to push for climate justice, especially for those who have made little or no contribution to the problem. There is an epistemic community and an NGO community based in 29 countries that have joined forces under the Climate Justice Programme, whose main goal is to promote global respect for the no-harm principle, which is a principle that has long been recognized in international law, but that has been a casualty of the 'global commons' framing of the problem. By framing the issue of climate change as a global commons problem, and by using 'neutral language' when talking about the responsibilities of countries, there has been little focus on holding those specific actors with high GHG emissions responsible and thereby putting future emitters on notice. Haas argues on the basis of his research that the rise of transnational epistemic communities that work together in developing common science is leading to convergent State policies in different parts of the world. He argues that these communities both have influence on policymaking processes at the international level and also at the domestic level. 77 Drawing inspiration from this idea, one could generate a new hypothesis that transnational epistemic communities of legal scholars and lawyers may promote legal principles and concepts simultaneously at the national and international level through legal scholarship and the use of litigation and that such promotion may lead to similar court judgments in national courts in different parts of the world using similar principles, doctrines and often referring to case law in other countries.
CONCLUSION
This article outlines a number of new legal trends. First, it shows that there is an active search for legal causes of action to take governments and other social actors to task for not taking their responsibility with respect to global environmental problems seriously. Second, this phenomenon is not just confined to those countries that have not ratified the Kyoto Protocol, but is spreading to the countries that have ratified the Protocol as well. Third, this is not, strictly speaking, a First World phenomenon only, as the developing country courts are also addressing these issues. Fourth, it is not just these cases, but the potential threat of future litigation that might itself give strong incentives to governments to address climate change more seriously. Verheyen 78 argues that this might itself lead to a call for a streamlined liability protocol under the UNFCCC, rather than expose the private sector and governments to a variation in legal rules in different jurisdictions.
Many of the arguments underlying the potential bases for international claims against the USA rests on the argument that the USA is not negotiating and dealing with climate change in good faith. However, some may argue that the large number of international initiatives that the USA supports, as well as the substantial financial resources it channels into the UNFCCC, demonstrate its good faith. One could also submit that the proactive preventive actions being taken by local and provincial authorities also demonstrate that the USA is taking action. Since many States in the USA have higher emissions than smaller industrialized countries, 79 it is effective for them to take action, especially if they have the political support. Since they are seen as 'laboratories of democracy' and can influence national policy, 80 they can be seen in a very positive light. For example, New York State aims to reduce its GHGs emissions by 5% by 2010 and 10% by 2020 with respect to 1990 levels. In 2001, the New England Governors and Eastern Canadian Premiers adopted a climate change plan for Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island, Vermont, Newfoundland, New Brunswick, Nova Scotia, Prince Edward Island and Quebec to reduce their emissions by 10% by 2020 with respect to 1990 levels. California has adopted targets to reduce its GHG emissions to 2000 levels by 2010, to 1990 levels by 2020 and to reduce by 80% below 1990 levels by 2050. 81 However, it is possible that the counter-argument, that the rise in interest of the USA in bilaterally orchestrated international agreements may not demonstrate that the USA is negotiating international policies on climate change in good faith or that it is complying with the qualitative obligations under the UNFCCC, is valid. Even if it were to demonstrate good faith, this would probably still not imply that suits under nuisance law would be pre-empted under domestic law.
At the same time, while these legal cases may try and promote the no-harm principle, there may also be litigation that is not environment friendly or may be against the interests of developing countries. For instance, some argue that litigation in the area of emissions trading within the EU may slow down the process of further developing the mechanism. But, more importantly, potential international dispute resolution (arbitration) in the area of the Clean Development Mechanism may increase the costs of participating in such projects for developing countries, often making these projects non-viable. Legal insurance against such potential litigation may be one option to protect against such litigation.
Meanwhile, reports from various legal jurisdictions across the globe continue to come in about cases or policy approaches in which climate change plays a role. These cases include decisions by a court in New Zealand to allow an appeal in a case where a wind farm was refused permission under a national law, using GHG emissions as an argument. 82 Another case in the USA has been initiated by the State of California in September 2006 for damages against six car companies for public nuisance. 83 Within the legal community, there is a growing conviction that ultimately local, if not global, environmental justice will require courts to play a critical role in putting pressure on the legislature and executive.
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